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BBepneHue

[pa’kQaHCKO-NPaBOBOM AOrOBOP B HACTOsLLEE BpeEMS ABSETCS oAHUM 13 Hanbonee
pPacnpoCTpaHEeHHbIX lopuanYeckux hakToB. MpakaaHCKMn KoaeKc PoccrMinckom
depnepaumn 3aKpensiseT 4oroBop B KAYeCTBE Ba)KHENLIEero 0CHoOBaHNS BOSHUKHOBEHUS,
N3MEHEHNA 1 NpPeKpaLLleHNs 3HaYMTENIbHOro CNeKTPa rpaKaaHCKMX NpaB U
o6a3aHHOCTEeN. B 3akoHe npeayCcMoTpeHbl pa3Hoobpa3sHbIi OPMbl U TUMbl 3aKOHOB,
AaloLWMX BO3MOXXHOCTb Hanbonee achhekTUBHLIM 06pa30oM BCTyNnaTb B Pa3/INyHbIE
OTHOLLEHNA TOBapoobopoTa Kak rpakgaHam, Tak 1 pa3zHoobpasHbIM LPUANYECKNM
nmuaMm. YCTaHOBJ/IEHHbIE 3aKOHOM TPaAULIMOHHbIE MpaBuia 1 YC/I0BMS AOFOBOPOB
JAOMOJIHAIOTCS YCNOBUAMU, KOTOPbIE CTOPOHbLI BIpaBe BHOCUTb B JIOFOBOP CBOUM
ycMoTpeHneM. OnpeneneHHoOCTb M YeTKOCTb YCJIOBUI AoroBopa obycnosnmBatoT
HaZne)kallee UCNoJIHEHE CTOPOHaMKM AOroBOpPa BO3/1laraeMblX Ha HUX 06A3aHHOCTEN,
NPUAAT HAaAEXXHOCTb N YBEPEHHOCTb rpakAaH B peanmsaumn nMm Kaknx-nnbo
X03AMCTBEHHbIX 3aau.

[loroBopHOe oTHOLWeEeHMe npeacTasaseT cobon LoBepuTEsIbHYIO CBA3b ABYX JINL, KaXkao0e
N3 KOTOPbIX MMeeT CBOW, rMaBHbIM 00pa3oM, NMyLLLeCTBEHHbIN nHTepec. N 3ToT
NMYLLLECTBEHHbIN NHTEepeC peannsyeTcs TOJIbKO NMpu NpaBuibHOM NPUMEHEHUN Takoro
NMpPaBOBOro MHCTPYMEHTa Kak A0rosop. MIMeHHO 3TOT MHCTPYMEHT no3sonseT
TOoBapoBJslafjesibLaM BO3MOXHOCTb 3HAKOMUTLCA APYr C APYroM, C UX MPON3BELEHHbLIM
TOBapoOM, OCYLLEeCTBAAET nepexon 3Toro ToBapa oT 04HOro cobCTBeHHMKa K ApyromMy, oT
nponsBoamnTens K notpeburtento.

KaTeropusa norosopa noay4usa LMPOKOE pacrnpocTpaHeHne BO Bcex 6e3 nckatoyeHus
06/1aCTSX 3KOHOMUKM, COLINANIBHON, KYJIbTYPHOW XXWU3HW, B NonnTuke. OHa OeACTBYeT He
TOJIbKO B Fpa>K4aHCKOM MpaBe, HO U ApYrnxX oTpacssx npaea.

Bosnblioe 3HavYeHne onsa pasBUTUSA OOMOBOPHbIX OTHOLLIEHUA NMeeT BOCNpPOnU3BeaeHHOE B
MK KOHCTUTYLMOHHOE MOJIOXKEHNE 0 TOM, 4TO B Poccmnckonm degepaumm rapaHTmpyeTcsa
€AVNHCTBO YKOHOMMNYECKOro NpoCcTpaHCTBa, cBoboaHOE nepemMelleHne ToBapoB, YCyr U
(hMHAHCOBbLIX CPEACTB Ha BCEN TEPPUTOPUN CTPaHbl, MOAAEP)KKA KOHKYpeHUun, ceoboaa
SKOHOMUYECKOMN OeAaTesIbHOCTN.



C NOMOLLbIO OrOBOPOB ONPefenatTCs UCTUHHbIE U peasibHble NOTPEebHOCTN CTOPOH B
MHOFOYUC/IEHHbIX TOBapax, paboTax, ycnyrax, XxapakTep u coaep)xaHue
npeanpUHUMaTeNIbCKON N MHOWN XO3AMCTBEHHON AesATeNbHOCTU. Hapsay ¢ 3TuM gorosop
NnpenoCcTaB/IsieT BO3MOXKHOCTb ONpeaennTb, KakoB 06beM npaB 1 ob6si3aHHOCTEN
y4acTBYOLWMX B HEM CTOPOH, UX 04epeHOCTb, MOPSAAO0K OCYLLECTBIEHUS, a TaKXe
y4yecTb 0COBEHHOCTUN B3aMMOOTHOLLEHWUIA CTOPOH.

Hanbonee Ba)xHa poJsib YC/I0BMIA AOrOBOPA, KACAOLMXCA OTBETCTBEHHOCTU 3a
HEeBbIMOJIHEHME UM HEHaZIeXXalllee BbINoJIHEHNE CBOMX 0653aHHOCTEN Mo A0roBopy, TO
€CTb COOTBETCTBYHOLLNX IOPUANYECKMX FApPaHTUN.

Takum obpa3om, oorosop npenctasnseT cobonm yHuBepcaabHoe cpeacTBa, KoTopoe
obecne4ymBaeT OpraHM30BaHHOCTb, CTabUNBHOCTb N HaJlaXXeHHOCTb B chepe
3KOHOMUYECKUNX OTHOLLEHUN.

B rpa)kxgaHckoM obopoTe B HacTosLee BpeMsi AeNCTBYET OTJ/IaXKEHHas cucteMma
JIOrOBOPOB, KaK MONYYMUBLLUUX 3aKpensieHne B Kogekce, Tak U He 3aKpeneHHbIX, HO
NEeNCTBYIOLNX Ha OCHOBAHUM 3aKOHA U HE NPOTMBOpPEYaLLnE emy.

Taknm o6pa3omM BOMNPOC O pPa3/INyHbIX BUOAX FPpaKaaHCKMX JOrOBOPOB, ONMocpeny oL mnx
rpa>ka4aHCKnim obopoT B HalleM obulecTBe ABASETCS akTyallbHbIM U TpebyeT K cebe
00CTaTO4YHOro BHUMaHUS.

Llenbto HanncaHma gaHHOM KYpCcoBOW paboTbl ABNSETCS onMcaHne passinyHbiX BUAOB
rpa>kAaHCKO-NPaBOBbIX OrOBOPOB OJ18 ONpeaesieHnsa NxX posn B rpakaaHckom obopoTe.

Mpn 3TOM HeobxoAMMO pelLleHne creayowmx 3aaay:

1. paTb packpbITOE NOHATME Fpa>KAaHCKO-MPaBOBOro OroBopa, ero 0OCHOBHbIX
cneunuyecknx 4epr;

2. pacCMOTpPETb OCHOBHbIE KJlaCCUpUKaLMN Fpa>kAaHCKO-NMPaBOBbIX AOrOBOPOB, Kak
WHCTPYMEHTOB PbIHOYHOI0 X03AMCTBa;

3. BbIABUTb cneunduyeckme 4epTbl OPraHn3auMoHHbIX U I'Iy6J'II/I‘-IHbIX OOroBopos,
COCTaBAKLWLNX OCHOBHYO MaCCy Npa>XaaHCKO-MpaBOBbIX COEJI0K

OCHOBHaf 4acCTb

1 NMoHATHe rpa>kaaHCKO-NpPaBOBbIX A,O0N0OBOPOB



TepMUH «4orosop» ynotTpebnsaioT B rpa>k4aHCKOM MpaBe B Pa3/INYHbIX 3HAYEHUSX.
[loroBop MOXKeT 03Ha4vYaTb lpUANYecKnin QakT, COCTaBAAOLWMA OCHOBY 0643aTenbLCTBa,
KOHKpEeTHoe A0roBopHoe 065A3aTeNIbCTBO, @ TakXXe AOKYMEHT, 3aKpennsanwmn pakT
BO3HUKHOBEHUNS 00A3aTeNbCTBEHHOIO NMPaBooOTHOLWEHUSA. B naHHoOM Kypcoson paboTe
norosop byneTt paccMaTpmBaTbCA Kak lOpUaANYecKuin hakT, nexalwmimn B OCHOBE
06a3aTeNbCTBEHHOI0 NPAaBOOTHOLIEHNSA. B TakoM CMbICN1e AOroBOpP BbICTYMNaeT Kak
cornalweHune AByX WIN HECKOJIbKUX Ny, 06 yCTaHOBEHUN, USMEHEHUN U
npeKkpalleHnmn rpaxaaHckmux npas n obasaHHocTen (n. 1 ¢1.420 MK).

TaK XXe Kak 1 BCAKasd caesika, LOroBop ABMIAETCA BOJIEBbIM aKTOM. HO mMpu 3TOM 3TOT
BOJIEBOM aKT UMeET npucyuime emy crneumdpumyeckme ocobeHHocTn. OH aBASeTCH He
pa3pO3HEHHbLIM BOJIEBLIM AENCTBMEM ABYX Uaun bonee nuy, a eauHoe BoNen3bSaBIEHME,
onpenensouiee nx eguHyto Boto. YTobbl 3Ta obwasn Bonsa morna 6biTb chopmynmpoBaHa
N 3aKpenJieHa B OOroBope, OH AoJsiKeH 6bITb cB060AEH OT Kakoro-1mbo BHeELWHero
nasnenuns. Mostomy ctaTtba 421 TK cooep>XnT uenbin pag npasua, obecnevymBatowinx
csobony norosopa.

Bo-nepBbIX, cBOOOAA AoroBopa coaepXxuT B cebe NnpaBusio 0 TOM, YTO CyObeKTbI
rpa>kgaHCKoro rnpasa cBo60HbI B peLlleHnn BONpoca 0 TOM, 3aKJ/to4aTb WIN He
3aKkto4aTbh forosop. MNMyHKT 1 cT.421 ycTaHaB/IMBaET, YTO «rpaxkxjaHe n opngnyeckme
nnua ceoboaHbl B 3ak04eHUn aorosopa. MNoHy>XAeHMe K 3aKJII0YEHUIO OroBOpa He
[OMNycKaeTcs, 3a UCKJII0YeHNEeM Crly4aeB, Korga 064a3aHHOCTb 3aK/04YUTb L4OrOBOP
npefycMoTpeHa HacToAwmnM KogekcoM, 3aKoOHOM uan Ao06poBOJSIbHO MPUHATBLIM
0053aTeNbLCTBOMY.

Bo-BTOpbIX, cBOOOALI AOroBOpa BKJOYaeT B cebsa ceoboay B BbibOpe KOHTpareHTa
[orosopa.

B-TpeTbux, ceoboma gorosBopa npeaycMatpuaeT cBob6oay YH4aCTHUKOB Fpa>kaHCKOro
obopoTa B BbibOpe BnAa gorosopa. CornacHo nn.2 n 3 c1.421 K ctopoHam
npenoCcTaB/IEHO MPABO 3aKJII0YaTh A0roBOP Kak NpeayCcMOTPEHHbIN, Tak U He
npenycMOTPEHHbIN 3aKOHOM UM UHbIMU MPaBOBbIMK akTaMun. CTOPOHbI BOJIbHbI
3aKJI04YNTb JOr0BOP, B KOTOPOM COAEP)XAaTCs 3/IeMeHTbl Pa3/INyHbIX 4OrOBOPOB,
NMOUMEHOBAHHbIX B 3aKOHE WUJIN MHbIX MPaBOBbIX akTaxX (T.H. CMelaHHbI OOroBop).

B-4yeTBepTbIX, cBOBOAA [OroBOpa Bbipa)KaeTcsa B cBOOOAE YCMOTPEHMSA CTOPOH Npu
onpegeneHnn ycnosum gorosopa. Ha ocHoBaHum n.4 cT. 421 ycnoBusa gorosopa MoryT
ObITb ONpeneneHbl Mo YCMOTPEHUIO CTOPOH, KPpOMe Tex C/lyvaeB, Korga cogep)xaHue
orpenesieHHOro ycsioBus NpeayCcMoTpeHo 3aKOHOM MU MHbIMU NPaBOBbIMU akTamMu. B
Tex cnyyasax, Korga ycsoBumsa 4orosopa npenycMaTpuBaloTcsd HOPMON, KOTopasd



NMPUMeHSaeTCcs Toraa, Korga corjaweHnemMm CTOPOH He YCTAaHOBJIEHO UHOe
(OAMcno3nTMBHaAA HopMa), TO CTOPOHbLI BpaBe CBOUM COrjalleHneM nin He NPUMeHsTb
ee Nan e NPUHATb YCJI0BMe, OT/InYarouLleecsa OT YKa3aHHOro B 3akKoHe. Ecnm Takoe
corjalwleHne Mmexay CTOpoHaMm OTCYTCTBYET, TO NPUMEHSATCA YC/I0BMSA OOMr0OBOpPa,
onpeneneHHble AMCNO3UTUBHOWM HOPMOW. Hanpumep, B COOTBETCTBUN C MYHKTOM 2
CT.616 'K ycTaHOBMEHO, 4YTO apeHaaTop 0653aH NPon3BOANTL 3@ CBOW CHET TEKYLLUN
PEMOHT, €CJZIN MHOE He YCTAaHOBJIEHO 3aKOHOM nan AorosopoM. OQHaKO B OTAE/bHbIX
BUAAX apeHAbl, 419 KOTOPbIX 3aKOHOM He YCTAaHOBJIEHO MHOE, CTOPOHbI MPU 3aKJIDYEeHNN
A0roBopa apeHabl MOryT COMr/IaCUTbCS O TOM, YTO TEKYLLNIA PEMOHT ByaeT Npon3BOANTb
3a CBOM CYeT apeHAodaTesNb, @ He apeH[aTop, Kak 3TO YyCTaHOBJIEHO B N.2 C€T.616 K.

Horosop npeactasnseTt cobon Hanbosee pacnpoCcTpaHEHHbIN BUA CAENOK. JInlb
HEMHOrme ogHOCTOPOHHME COEJIKN HEe OTHOCATCA K YMCNy O0roBopoB. lNogasnswouiee xe
60/IbLUMHCTBO MMEKLWMNXCA B Fpa>KAaHCKOM NnpaBe CAeNoK - 4OoroBopbl. [03TOMy A0OroBop
noaymHsaeTcsa obwmm gng Bcex caenok npasunam [3,c.45]. loroBopbl peryampyoTcs no
rnpasuaam OBYX- U MHOFOCTOPOHHUX caenok. CT. 420 'K ycTaHaB/IMBaeT NpaBuJio O TOM,
4yTo K 06a3aTeNbCTBaM, BO3HMKAOLWMM U3 OOroBOpa, MPUMEHSAITCS 00LWme NoioXKeHuns
06 obga3aTenbLCTBax, €C/n NHOE He NpeayCMOTPEeHO NpaBuaamMm ob oTaeNbHbIX BUOax
[0roBOpPOB.

pa>kKaaHCKO-NpaBoOBble OOr0OBOPbLI KJACCUPULMPYIOTCA KaK COENKN N KaK AOrOBOPHbIE
obsazaTenbcTBa. B nepBoM cny4ae BO3MOXXHO roBOpuUTb 06 0COBEHHOCTSAX NPaBoOBOM
NPUPOAbl peasibHbiX N KOHCEHCYasbHbIX, BO3Me3AHbIX N 6e3B03Me34HbIX, Ka3yaJibHbIX U
abCTpaKTHbIX, @ TakXxe hunayumapHbiX 4OroBOpoB. Bo3me3sgHble 4OroBOpPbI (COeNKKn)
Tak>Xe rnoapa3nensioTcsd Ha MEHOBbBIE N PUCKOBbLIE (afleaTOpHbIe).

Bo BTOpOM ciiydae NpousBoANTCA CKpyNysie3Hasd cucteMaTusauns KOHKPETHbIX
obs3aTenbLCTB No TuNam, Bunaam n noasugam. ObbI4HHO BbIAENAIOT TakmMe TUMbl
[OroBOPOB, Kak A40roBoOpbl, HarMpaBJ/ieHHble Ha rnepegadvyy ToBapa B COBCTBEHHOCTb UK B
nosib30BaHMe, Ha Npon3BoACTBO paboT NMbo Ha okazaHue yCcnyr, KOTopble B CBOIO
ovyepenb nogpasnensoTcs Ha 06ocobsieHHble BUALI U NOABUALI MO CBOUM
MHOroobpasHbIM NpaBoOBbIM KpuTepuam [7, c. 15].

Bo BTOpon 4acTu Npa>kgaHCKOro Kogekca, Kotopas paccMaTpuBaeT U peryavmpyet
oTAeNbHble BUAbl 0053aTeNbCTB, MPOCMaTPMBaAETCA caefyolas Tunm3auna OroBoOpHbIX
06A3aTeNbCTB: Ha A0OrOBOPbLI MO OTHYXXAEHUIO UMyl ecTBa (rn.30-33), no nepefaye ero B
nonb3oBaHue (rn.34-36), no nponssoacTey paboT (rn.37-38) n Nno okasaHuo ycnyr (rn.
39-53). B ¢BSA3M C 3TUM BbIAENATCA 26 OTAENbHbLIX BULOB OOMrOBOPOB, 6 N3 KOTOPbIX
pasfeneHbl Ha NoaBUAbI.



Tak>Xe BblANATCA 40roBOPbl OOHOCTOPOHHME N ABYCTOPOHHME. B 04HOCTOPOHHEM
A0roBope y 04HOW CTOPOHbI MMEIOTCH TOJIbKO MpaBa, Torga Kak y aApyrom -o6sa3aHHOCTH
(k npumepy, oorosop 3amma cT. 807 MK roe y 3anmoiaBLa MMeeTCs TOJNIbKO NpaBo, a Y
3aeMumKa -TosibKo 06493aHHOCTb). HanpoTus, B ABYCTOPOHHEM [Or0OBOpE Y Ka)Kaown u3
CTOPOH eCTb 1 NpaBa u oba3aHHOCTN. OnpeneneHHbIM 06pa3oM BblAENAITCA A0M0BOPLI B
nonb3y TpeTbero nmnua (c1.430 MK).

Hanbonee 3Ha4yMMble BUObl IOFrOBOPOB 3aKpeneHbl B FPaXKJaHCKOM 3aKOHO4aTesIbCTBE.
Mpu 3TOM psg KNaccurukKaumin aBAaOTCS AOKTPUHAbHBIMU, TaK KaK OHU
pacCcMaTPMBAOTCS B HAayKe rpa)kAaHCKoro npasa. Hanpumep, B TEOPUM rparkKiaHCKOro
NnpaBa BblIAENAITCS AOrOBOPbI BELLHbIE U 06513aTeNIbCTBEHHbIE. BellHble 10roBOpPbI
cogepxxaT B cebe Takme cornalleHuns, C MOMOLLbIO KOTOPbIX N3MEHSITCA BellHble NpaBa
Ha 00BEKThI rpaXAaHCcKoro obopoTa. [1oroBopsbl e 0653aTeNIbCTBEHHO-MPAaBOBOIro
XapaKTepa HenocpeacTBEHHO HE BJIEKYT M3MEHEHMS NPaB Ha Belllb, 0IHAKO MNOPOXKAAOT
06a3aTeNnbCTBEHHbIE NMpaBa U 0653aHHOCTN Y4aCTHUKOB AOroBopa. XoTs pa3saeneHue
JIOrOBOPOB Ha BeLLHble 1 0653aTeNbCTBEHHbIE CYNTAETCA AOKTPUHANBHBLIM, 3Ta
Knaccugukaumsa okasblBaeT 4OCTAaTOYHO CYLLECTBEHHOE BINAHME Ha NPAKTUYECKYIO
JeATeNnbHOCTb B 06/1aCTN rpa)kaaHckoro obopoTa.

YeTKoe 3aKpenseHne B 3aKOHe TOro nam gpyroro 4OroBOpHOro Tmna uin ero
Pa3HOBMAHOCTEN HE 03HA4YaeT, YTO CybbekTbl 060pOTa CaMOCTOSATENIbHO HE NUMEIDT
rnpasa co3daBaTb Te UM UHblEe HOPMbI B paMKaX 3TOro gorosopa. Takas no3muns, Kak
Mbl CHNTAEM, BMNOJIHE eCTeCTBEHHA, TaK Kak ntobble 3aKoHoAaTe ibHblE MpeanucaHuns,
BKJIIOYAA M NOJIOXKEHUSA O AOMOBOPHbLIX TUMax, HE MOTyT afleKBaTHO OTpakKaTb BCe
0COBEHHOCTU 3KOHOMUYECKOMN XXU3HU N OTHOLLUEHNI, BO3HUKAIOLWMNX Cpean y4aCTHUKOB
MPaBOOTHOLIEHWA. B CBA3M C 3TUM B NMOJIHOM COOTBETCTBUM C MPUHLMNOM cBOBOAbI
AO0roBopa 3akoHoAaTeNlb NpeaocTaBua CybbekTaM rpaX4aHCKOro npasa BO3MOXHOCTb
3aKJ/Ilo4aTb TakMe 4OroBOpbl, KOTOPbIE 3aKOHOM He NpeayCcMOTpPeHbI (B Teopun npasa
TaKume corsaweHns nHorga HasblBaloT AOroBopaMu sui generis (ocoboro poaa)).

OnHako cBoboga 3aK/04YeHNa OO0roBOpoOB, He NPeayCMOTPEHHbIX B Fpa)XAaHCKOM MNpaBse,
OrpaHNYMBAETCS HEKOTOPbLIMM Npeaenamun. Bo-nepBbix, OHN He AO/IXKHbI MPOTUBOPEYNTL
AEeNCTBYOWEMY 3aKOHOA4ATENbLCTBY. BO-BTOPbLIX, Takne OOroBOPbl HN B KOEM CJlyYae He
LOJDKHbI KacaTbCsl NpaB 1 0693aHHOCTEN L, B HUX HE yYaCTBYHOLWNX. B-TpeTbux, B
HEKOTOpPbIX C/ly4asiX 3aMHTEPEeCOBaHHbIE CTOPOHbI 3aKJ/1I04AOT TOJIbKO TakKoW O0OroBop,
KOTOPbI NpeayCcMOTpPeH 3aKOHOM U B COOTBETCTBMU C TeM 06a3aTesIbHbIMU YC/IOBUSAMU,
KOTOpble yCTaHOBMEHbI UMMNepaTUBHbIMU HopMaMn [9, c.35]. B-yeTBepThbIX,
onpeaeneHHble BUAbl 4OFOBOPOB MOryT ObiTh 3aK/H04EHbI TOJIBKO CNeLnasibHbIMU
cybbekTamm, KOTopble cneunanbHO YKa3aHbl 3aKoHoAaTenem (Hanpumep, 6aHKoOBCKME,



KpeaouTHble NN CTPaxoBble OpraHn3auunn).

K OTHOWEHNSAM, BbITEKAKOLWMNM U3 T.H. HEMOUMEHOBAHHbLIX AOrOBOPOB, MPUMEHSAITCSA
CHayvasa Te HOPMbI, KOTopble bbb BbipaboTaHbl CAaMUMK CTOPOHaMU; B C/y4ae
OTCYTCTBMSA COOTBETCTBYIOLLMX AOFOBOPHbLIX HOPM - HOpMbI K, perynmpywume cxoaHble
OTHOWEHMS, a 3aTeM obLme HopMbl 00A3aTeNbCTBEHHOIO NMpaBa; B C/ly4ae OTCYyTCTBUSA
Takux - obwme npmHUMnbl (Havana) rpa>K4aHCKOro 3aKoHogaTebCTBa.

Ecnn cTopoHaMm 3aK04eH OOroBOpP, KOTOPbLIN Fpa>KAaHCKNUM 3aKOHOA4ATEeNbCTBOM He
npenycMoTpeH, HO TEM He MeHee He NPOTMBOPeYnT ero bykee n oyxy, Takon OOroBop
3allMLaeTcs rocy4apCcTBoM. ITO O3HAaYaeT, 4TO eC/qiM 04HA U3 CTOPOH He BbIMOJIHAET
cBoux 0653aTeNbCTB, BO3JIOXKEHHbIX HAa HUX AAaHHbLIM OOrOBOPOM, TO ApYyras CTOPOHa
nmeeT npaso TpeboBaTb cyaebHOM 3aLmMThl, @ rocyaapcTeo ob6s3aHo obecneynTsb
MPUHYANTENIbHOE NCMOJIHEHNE A0r0BOpa.

paxaaHCKO-NpaBoBble [OrOBOPbLI MNOoApPa3AeN AT Ha UMYLLLEeCTBEHHbIE U
opraHmsaumnoHHble. IMyLeCcTBEHHbIMN ABASAIOTCA OOMrOBOPbLI, HanpaBJ/ieHHbIE Ha
ToBapoobMeH, Ha nepenayvy Uan nosiyv4eHne MmaTepuasnbHbiX 6nar (umyLiecTsa,
Hanpumep). OpraHn3aunoHHbIE A0roBOPbI NPU3BaHbl OPraHN3oBaTb TOBapoobMeH,
YyCTaHOBUTb B3aMMOCBSA3b Y4aCTHUKOB [3, c. 122].

Tak Kak JOroBop ornocpeayeT MpaBoBYIO CBA3b KaK MUHMMYM Mex Ay OBYMS /iMLaMun, TO
370 06CTOATENLCTBO NO3BONISET ONpPeaesisiTb €ro Kak ABYX- WM MHOMOCTOPOHHIO
coenky. Tem He MeHee, B OTHOLUEHUM K AOrOBOPY MOHATUS «OAHOCTOPOHHUN» 1
«ABYCTOPOHHUN>» NMEET HEMHOIO NMHOE 3Ha4YeHue.

Pa3geneHne o4HOCTOPOHHUX N OBYCTOPOHHMX OOMrOBOPOB (NocnenHme 4acTo
Ha3bIBAOTCH «B3aMMHbIMN» NN «CUHaIarMaTU4eCKMMN») NPON3BOANTCS B
3aBMCMMOCTU OT pacnpeaeneHns npas n ob6sa3aHHOCTEN Mex Ay CTOpOHaMu Aoroesopa. B
Tex c/iyydasax, Korga B pesysibTaTe 3ak/1lo4eHns 4oroBopa ogHa CTOpPOHa HagenseTcs
TOMIbKO NpaBaMu, a Apyras nosy4dyaeT TOJbKO 06493aHHOCTN, AOrOBOP CYMTAETCSH
OOHOCTOPOHHMM. Hanpumep, ecaim B COOTBETCTBUM C AOMOBOPOM 3aiMa 3anMopasel,
nepenaeT B COBCTBEHHOCTb 3aeMLLMKA AEHbI N NAX OpYyrue BeLmn onpeaeneHHble
pPOAOBbLIMU NPU3HAKaMMn, TO OH BosibLUe He HeceT Kakux-nmbo obsisaHHOCTEN, HO NMeeT
npaBo TpeboBaTb BO3BpaTa CyMMbl 3aliMa UM paBHOE KOJIMYECTBO APYrMX nepenaHHbIX
BeLLlEeN TOro Xe poga 1 KadyecTsa. A 3aeMLmK, He obnagas KakuMmn-nmbo npaBamu B
OTHOLUEHMWN 3aMofaBLa, HeceT neped HUM 06593aHHOCTbL MO BO3BPaTy YKa3aHHOM
CYMMbIl A€HEer Uan BeLlen.



[pa>kOaHCKOEe NPaBOo ABNAAETCHA BaXKHENLUMMPErysiTOPOM TOBAPHO-AEHEXHbIX N UHbIX
OTHOLLUEHWN N NO3TOMY OCHOBHas YaCTb NpeAyCcMaTpPUBAEMbIX MM OOrOBOPOB SABNSIOTCS
BO3Me34HbIMW.

Bo3Me3OHOCTb JOroBOpa 3akJ/l04aeTCss B TOM, YTO UMYLLLECTBEHHOMY MpPeaoCTaB/IeHNIo
CO CTOPOHbI INLIA, UCMOJIHAOLLEro CBO 0653aHHOCTb, COOTBETCTBYET BCTpeYyHoe
NMYLLLECTBEHHOE NpeaoCcTaBNeHne APYron CTOpoHbl. Hanbonee pacnpocTpaHEHHbIM
cJly4aeM TakKoro npefocTaBJ/ieHUs ABASETCA NaaTa B BUae onpeaesieHHOro 4eHeXXHoro
BOo3MelleHMs. CKaXkeMm, Mo OoroBopy apeHabl apeHaonaTeNb 06a3bIBaeTCcs nepenaTth
apeHaTopy BO BpeMeHHoe BJlafileHne U MoJib30BaHMe NMYLLLEeCTBO, a apeHaaTop 06a3aH
YyMAaTUTb BO3HArpa)kaeHue, T.e. apeHaHyto niaTy.

B 6e3B03Me34HOM O0roBope ogHa CTOpOHa 06A3yeTcsa CoBepLNTb UM coBepLuaeT
Kakoe-nnbo gencreme B NOJIb3y APYron CTOPOHbI, HE NoJsly4as Npu 3TOM OT Hee
OEHEe)XXHOro BO3HarpakaeHmsa nam nHoro BCTpe4YHoro npegoctasseHus (Hanpumep, no
Aorosopam gapeHus nam 6e3so3mMe3qHOro noJsib30BaHuS).

HekoTopble AoroBopbl MOryT 6bITb Kak BO3Me3aHbIMU, Tak 1 be3Bo3Me3aHbIMU. Tak,
O0roBop Nopy4vyeHuns MoxxeT BbiTb BO3ME3QHbIM, KOr4a NMOBEPEHHbLIN NOJsy4aeT
BO3Harpa>xJeHue 3a okasaHHble ycnyru, n 6e3so3mesgHbiM, eCc/in Takoe
BO3Harpa>xgeHue He BbinsadymeaeTcs (cT.972 INK).

BONbLWMHCTBO 4OrOBOPOB - BO3ME34Hble, 4HTO COOTHOCUTCS C MpMpoaon obecTBeHHbIX
OTHOLUEHWUW, peryanpyemsbix rpa>kaaHCkmum npasomM. 1o 3Ton xe npuymnHe n.3 cT.423
yCTaHaB/IMBaeET, YTO AOroBOp npenanosiaraeTca BO3Me34HbIM, €C/IN N3 3aKOHA, UHbIX
rMPaBOBbIX aKTOB, COAEP>XXaHUA UK CyLLecTBa 40roBOpa He BbiITEKAET UHOeE.

Camo Hannyme 6e3B03Me3HbIX JOrOBOPOB B FPa>KjaHCKOM 3aKoHo4aTesIbCTBE He
NPOTUBOPEYUT CKNaAbIBAOLWMMCA B HACTOALLLEE BPEMSA SKOHOMUYECKUM OTHOLLEHUSM.
Hencteytowme Ha ocHoBe 6e3B03Me34HOCTM BnaroTBopuTEsbHbIE, KYJIbTYPHbIE,
obpa3oBaTesibHble U UHblE (POHAbI HECYT Ba)KHYIO0 COLMAIbHYIO HArpys3kKy.
Mpecnepytouwme obwenonesHble Lean obpoBosibHbIE NMYLLLECTBEHHbIE B3HOCHI
(No>XXepTBOBaHUSA) rpak[aH 1 opraHnusaunim paccMaTpmBalTCA Kak ocobas
pa3HOBUAHOCTb AapeHusa (cT. 582 IMK).

2 Knaccudpumkauuma ooroeopos

[To OCHOBaHMAM 3aKJIIOYEHNA BCe O0MOBOPLI NoApa3aenaTCcs Ha cBoboaHble K
obsa3aTenbHble. CBOBOOHLIE OOroBopbl - 3TO TE€, KOTOPbIE CTOPOHbI 3aKJZTKOYatlOT MO



cBoeMy ycMmoTpeHuto. Obsi3aTeNbHbIE )Xe A0roBOpPbl, Kak Mbl BUAUM U3 UX Ha3BaHUS,
ABNAOTCSA 0653aTeNbHbIMWN O UX 3aK04eHUs Ans oagHon nnm obenx cTopoH [6, c.23].

Nopasnsowee 60NbLWNHCTBO FPakAaHCKO-NPaBOBbIX 4OFOBOPOB ABAAIOTCHA CBOOOAHBIMN.
OHM 3ak/I04alTCA NO XXenaHnto ob6enx CTOPOoH, 4TO NOJIHOCTbLIO COOTBETCTBYET
noTpebHOCTAM pa3BUTUSA PbIHOYHOW SKOHOMUKU. [pn 3TOM B YCJIOBUAX PA3BUTOrO
3KOHOMUYECKN 0bLLecTBa MMEKTCA TakXe 1 obs3aTenbHble gorosopbl. 0693aHHOCTb
3aKJII04eHNA 0OroBopa Co4ep)XUTCH B CaMOM HOPMAaTUBHOM akTe. Tak, B CUy NpAMOro
yKa3aHunsa 3akoHa 6aHK 06s3aH 3aKkN04nMTb A0roBop 6aHKOBCKOIro cYeTa C KJIMEHTOM,
obpaTuBLIMMCS C NpenoXXeHneM OoTKpbITb cHeT (N.2 ¢T.846 MK). O6s3aHHOCTb
3aKJII0YNTb LOrOBOP MOXKET NMPOUCXoanTb U N3 aAMUHUCTPATUBHOIO akTa. Hanpumep,
BblAa4Ya MECTHOW agMUHNCTpPaLMENn opaepa Ha Xunoe nomeuieHme obsasbiBaeT
XXUJTULLHO-3KCNJyaTauMOHHY KOHTOPY 3aKJIl04YUTb AOMOBOP COLMANIbHOMO XMJINLLHOMO
HarMa C TeM rpa>KxaAaHNHOM, KOTOPOMY BblflaH opAep.

OLHMMMK 13 cneunabHbIX BUAOB MPaXKAaHCKO-NPaBOBbLIX OrOBOPOB ABSOTCS AOMOBOPbI
B MOJIb3y MX YHYAaCTHUKOB M AOrOBOpPbI B NOJIb3y TPETbUX NNL,. [JaHHbIE 4Or0BOPbI
pa3sin4yalTCa TeM, KTO MoXeT TpeboBaTb UCMONHEHUA Aorosopa. ObbIYHO JOroBOpbI
3aKJ1I04alTCA B NOJIb3Y UX YYACTHMKOB U NpaBo TpeboBaTb NCMOJIHEHNA TaKNX
[OrOBOPOB MPUHAANIEXNT TOJIbKO UX YY4aCTHMKaM. Hapsaay C 3TUM BCTpeYvaloTCcs u
[OroBOpbI B MOJIb3y TPETbUX JINL, KOTOPbIE HE MPUHMMANN YH4acTUSA B UX 3aKJIIOHEHWN, HO
nMeloT NpaBo TpeboBaTb M3 3aKIIOYEHUS.

CtaTtbda 430 'K roBOpPUT O TOM, 4YTO «40rOBOPOM B MOJIb3Y TPeTbero anua rnpu3HaeTcs
[0roBop, B KOTOPOM CTOPOHbI YCTAHOBUIIN, YTO OO/DKHUK 06513aH Npon3BecTun
NCMOJIHEHME He KpeauTopy, a YKa3aHHOMY WJIN He YKa3aHHOMY B IOFOBOpe TpeTbeMY
nnyy, nMmetowemy npaso TpeboBaTb OT AO/KHUKA NCMOJIHEHNSA 0653aTeNbCTBa B CBOIO
nonb3y». Hanpumep, Korga apeHgaTop 3akJ/YaeT JOroBOp CTpaxoBaHUA
apeHO0BaHHOMo MMyLLLECTBa B NOJIb3y apeHaonaTens (To eCTb ero cobCcTBeHHMKA), TO
TpeboBaTb BbIM/IaTbl CTPAXOBOr0 BO3MELLEHUS MPU HAaCTYMNJIeHUN CTPaxoBOro cayyas
MOXXeT MMEHHO apeHaoaaTesb, B NOJIb3Y KOTOPOro N 3aKJ1lo4eH A0roBOp CTpaxoBaHus. A
B CJly4ae, Korga TpeTbe /ILO0 OTKa3blBaeTCs OT npasa, NpenocTaB/IeHHOro emMy
OOr0BOPOM, KpeguTop MMeeM NpaBo BOCMOJIb30BAaTbLCA 3TUM MpPaBOM, eCJiM 3TO He
NMPOTUBOPEYUT 3aKOHY, MHbLIM MPaBOBbIM aKTaM U JOroBopy. B paccMOTpeHHOM npumMepe,
apeHpaTop, KOTOPbIA 3aKK4YKUJ1 AOFOBOP CTPAax0OBaHUSA B NOJIb3y apeHponaTens ToJbKo
Torga umeeT nNpaBo TpeboBaTb BbiNJAaTbl EMY CTPAXOBOr0 BO3MELLEHUSA, eCnu
apeHgonaTesib OTKa3aJiCsa OT nNpaBa Ha ero noJsiydyeHue. Hapsagy ¢ 3TuM B 4OrosBope
BO3MOXXHO NMpenycMoTpeTb Apyrue nocaeacTBusa OTKasa TpeTbero amua oT
npuHaanexawero eMy npasa TpeboBaHuns. K npumepy, ecav B 4OroBope CTpaxoBaHUS



byneT NpegycMOTPEHO, YTO B CJ/ly4ae OTKa3a apeHaoaaTens oT MoJlydYeHuss CTPaxoBoro
BO3MELLEHUSA NocsiegHee apeHaaTopy He BbiNJIa4MBaeTCs, TO 3TO YCJIOBME TaKUM
o6pa3om 1 BbiNONHSAETCA. pyrue nocnencTems MoryT ObiTb NPeayCMOTPEHbI TakXe U
3aKOHOM. Hanpumep, corfacHo AeNCTBYIOLWEMY 3aKOHOAATENbLCTBY MO AOrOBOPY
JINYHOT O CTPaxXOBaHUA Ha CJlyYal CMepTU B MoJib3y TPETbEro Anua, Npu HacTynaeHun
CTPaxoBOro ciy4yas -CMepTH 3aCTPax0BAHHOIO rpa)kgaHnHa - MNocneiHNN, KOHEeYHOo, He
MOXKeT TpeboBaTb BbIMaTbl CTPAXOBOrO BO3MELLEHMS AaXe U B TOM C/lyvyae, Koraa
TpeTbe /MO0 0TKAa3aslocb OT 3TOro fnpasa.

Ecnn nHoe He NpefyCMOTPEHO 3aKOHOM, MHbIMU NPAaBOBbLIMMN aKTaMu UJN LOrOBOPOM, C
MOMEHTa N3bABJIEHUA TPETbUM INLOM AOJDKHUKY XKelaHUSA BOCMNO0J1b30BaTbCA CBOUM
rMpaBoOM MO O0roBOPY CTOPOHbLI HE MOTYT PACTOPrHYTb UN U3MEHUTb 3aKJIIOYEHHbIN UMK
norosop 6e3 cornacma Tpetbero Auua (n.2 ct.430 NK). YKazaHHoOe npaBusio 3almuaeTt
MHTepecChl TpeTbero anua, KOTopoe B CBOEN SKOHOMUYECKOW OeATesIbHOCTU
paccyuTbiBaeT UCMNOJIb30BaTb TO NMPaBo, KOTOPOE OHO MOJIy4nsI0 NO 3aKJIKOYEHHOMY B ero
MoJsib3y AOroBopy. Tak Kak U3MeHeHue nan pacTop)>XeHne 3akIt04eHHOro B NoJib3y
TpeTbero sinua AoroBopa, MOXXET NOCTaBUTb B 3aTPYOHUTENIbHOE MOJIOXKEHNE TpeTbe
MU0, pelunBLIee NCNOJIb30BaTb NpeaocTaB/IeHHOE eMy NpaBo, AENCTBYyOLLEee
3aKOHOO4AaTeNbCTBO HE AaeT BO3MOXXHOCTU NPEKPATUTb NN N3MEHUTb COLEP)KaHue
rnpasa rnocJsie Toro, Kak TpeTbe NNLO0 Bbipa3nao AOJIKHUKY CBOKO NOTOBHOCTb
BOCMOJ1b30BaTbCs 3TUM NpaBoM. Hanpumep, ecnv OO/HKHUK NO KpeaAUTHOMY A0roBOpYy
3aKJ/it04aeT B MOJIb3y CBOEro Kpeamtopa AOroBop CTpaxoBaHUS BO3BpaTa AaHHOMO
KpeauTa, TO aHHbIA LOroBOP CTPaxoBaHMA BO3MOXHO PAaCTOPrHYTb UK U3MeHUTb 6e3
corsacusa Kpeamtopa no KpeguTHOMY 00roBOPY TOJIbKO 4O TOr0O MOMEHTa, NOKa
nocsieaHN Bblpa3nT CTPaxoBOMY areHTy CBOe HaMepeHue BOCM0J1b30BaTbCsA NPaBOM Ha
BbIMJ1aTy CTPaxOBOro BO3MELLEHNSA B TOM CJly4ae, eC/im LOJIXKHUK BOBPEMSA He rnoracut
ponr [7, c.67].

CnpaBeaIMBOCTb AAHHOIO MOJIOXXKEHUS COMHEHWUI Ha Bbl3blBaeT. B pacCMOTpPeHHOM
npuMepe yBEPEHHOCTb KpeanTopa B HagJsiexalllemM Bo3BpaTe AAaHHOW B KpeauT
[EeHEeXXHOW CyMMbl B MepBYy0 o4epellb 3aBUCUT OT 3aKJIlOHYEHHOI0 B €ro rnoJib3y A0roBopa
CTpaxoBaHUS, NPU YCJOBUMN 3aKHOHEHNA KOTOPOro, Kak NpaBuJo, U NpenoCcTaBseTCs
KpeanT. CnenoBaTeslbHO, NoC/eAyloLLee PAaCTOPXKEHMNE UIN U3MEHEHME JAaHHOI0
[OroBopa CTpaxoBaHUA MOXKET MOCTaBUTb KpeanTopa B AOCTAaTOYHO C/I0OXKHOE
NoJIoXKeHMne Npu B3bICKaHMN NPeaoCTaB/NEHHON B KPeAUT CyMMbl.

JaHHoe MonoXeHve NpruMeHaeTCd, eciM NHble NpaBuila He NPeayCMOTPEHbl 3aKOHOM,
WHbIMW NMPaBOBbIMU aKTaMn UM norosopom. Hanpumep, cT.59-61 YcTaBa xenesHbix
[opor, ycTaHaB/MBaeT NpasBuio, COrjlacHO KOTOPOMY [0roBOpP NEPEeBO3KU, 3aKJTIIOHEHHbIN



MeXX Oy rpy300TrPaBUTENEM U XKENEe3HON A0POrol B NoJib3y rpy3ornonydaTenis, MoXeT
6bITb M3MeHeH 6e3 cornacusa rpy3onosiyyaTtens gaXke u B TOM CJ/lyyae, eciu
rpy3onoJiydaTesb BblpaXkKaeT >XKeJlaHMe BOCMN0J/1b30BaTbCs NMPABOM, BO3HUKLLWM Y HEro Mo
[LOroBOpY MepeBO3KU.

B norosope, 3aK/Il04EHHOM B MOJIb3y TPETbero auua, A0JIKHUK Brpase BblABUIaTb
npoTme TpeboBaHN TpeTbero NMua Bo3parkeHus, KoTopble OH Mor Obl BbIABUHYTb
npoTtme kpeauTopa (n.3 ct.430 MK). Hanpumep, ecnn rpysononyyaTtesnb NpeabsaBiseT K
nepeBo34uky TpeboBaHMe O NIOXOM KavyeCTBe AOCTaBAEHHOr 0 rpysa, nocneaHun nmeet
NpaBo COC/IaTbCA Ha TO, 4TO KAYeCTBO rpy3a yXyALwmnaocb No BUHe paboTHMKOB
rpy3ooTrnpaBuTesis, NPOU3BOAALLNX €ro NorpysKy.

OT OOroBOPOB B MOJIb3Y TPETbLEro SnLa HeobXoaAnMo OT/INYATL A0roBOPbLI 06
NCMNOJIHEHUN TpeTbeMy nuuy. MNocnegHne He OaloT TPETbEMY JINLLY KaKuUx-mnbo
cybbekTUBHbIX NpaB. CnegoBaTesibHO, TPeboBaTb NCMOJIHEHUSA 3TUX NOrOBOPOB TPETLE
NNUO He MoXKeT. CKa)keM, Npun 3aKJ4YeHUn Mexay rpa>kjaHUHOM U MarasnHoM
J[lOroBopa Kyrnan-npoAaku nogapka Cc Bpy4YeHUeM ero obunapy, nocnegHuin He MoxXeT
TpeboBaTb UCNOJIHEHNS AAHHOIO AOroBOpa.

Ocoboe mecTo B rpa>Xg4aHCKUX npaBooOTHOLUEHNAX 3aHNMAOT TaK Ha3blBaeMble
npegonpuHMMMaTes/ibCKne AoroBopbl.

B nencreylouleM 3aKoHO4ATENIbCTBE MOHATUE «MpeanpUuHNMaTESIbCKNI 0O0r0OBOP»
oTcyTcTBYeT. OQHAKO N3 TOJIKOBAHUSA HOPM 3aKoHa 1 13 obuwenpun3HaHHbIX MOJIOXKEHNI
MPaBoOBOW OOKTPMHbI MOXKHO BbIBECTM CBONCTBa NpeanpuHMMaTeNbCKUX 4OrOBOPOB. IDTKU
00roBopbl KAKUM-NMBo 0CobbIM TUMNOM AOrOBOPOB HE ABNSAIOTCSA, @ BbICTYNaloT B
Ka4vyecTBe corsaweHnn ocobbix CybbeKTOoB, 3aK/l04aeMbIX MU B paMKaX OOCTUXKEHUSA
onpeneneHHoON X03NCTBEHHON LLesn.

B COOTBETCTBMAMM C NCTOPUYECKMMU TPAANLMAMN POCCUNCKOro NpaBOBEeAEHNS B
Ka4yecTBe OCHOBbI BblgeNeHna npeanpuHMMaTeIbCKUX 4OTOBOPOB NEXUT CyObeKTUBHbLIN
KPUTEPWIA, TO €CTb COBEpPLLUEHNE CAEJIKN 0COObIM CYyOBHEKTOM - NpeaAnpuHNMaTEesEM.
OCHOBbIBasiCb Ha 3TOM KpUTEpUN AOroBOp B chepe npeanpuHUMaTeNbCTBa MMEHYIOT Kak
corsalleHne, 0OCTUraemMoe NMLUamMu, OCyLLLEeCTBASIOWMMN NPeanpUHMMaTENbCKYIO
[eATeNbHOCTb UM C UX y4acTuem ob yCTaHOBIEHUN, U3MEHEHUN NN NPEeKpaLLEeHNN
rpa>KgaHCKNX nNpasB 1 0643aHHOCTEN, CBA3AaHHbIX C OCYLLLECTB/IEHNEM
npeanpUHUMaTEeNIbCKON AeATENbHOCTN.

CnepoBaTesibHO, MPW BblAEIEHUN NpeanpUHUMaTENIbCKMX 4Or0BOPOB OCHOBLIBAOTCS Ha
cnenyuwmnx KpuTepusax: Bo-NnepBbiX, TakMe 40roBOpbl 3aKJ1K04alOTCA CTOPOHaMu, obe 13



KOTOpPbIX (BCe) ABNAIOTCA NpeanpuHuMaTensaMmu, BO-BTOPbIX, C Le/blo N3BAe4YeHns
npubbinn [5, 67].

Knaccnguumpys npeanpuHMMaTenbCKe 4oroBopbl Mo Cy6beKTHOMY COCTaBY BbIAENAOT:
1) poroBopsbl, 06enMn (MmN BCEMU) CTOPOHAMU KOTOPLIX 0653aTebHO SBASOTCS
npeanpuHUMaTenn; 2) 4OroBopbl KAK MUHUMYM M3 CTOPOH, OANH U3 KOTOPbIX MOXXET
ObITb TOJIbKO NpeanpuHUMaTESb.

K A4Oorosopam, CTOpoHaMn KOTOPbIX BCEr4a ABNAOTCA npeanpuHmMMaTesn, OTHOCATCA
OOroBopbl NMOCTaBKWK, KOMMep‘-IeCKOVI KOHUEeCCNN, KOHTPaKTaunn, KyrJin-npoga>xu
npeanpunaTng, apeHgbl npennpmaTtma n 1.4.

B 4Mcno [oroBopoB, O4HON N3 CTOPOH KOTOPbLIX BCErAa ABNAETCA NpeanpuHMMaTeb,
OTHECEHbI A0r0BOPbI PO3HMYHOM KYMJN-MPOAaXku, MNpokaTa, 3HeprocHab>xeHuns,
NnepeBO3KM rpy30B, KPeAUTHbIA 40roBOp, A0roBOpbl BAHKOBCKOrO BKIaga v gpyrue.

B 3aBucnmMocCTun ot npa|30|30|7| HanpaBJIEHHOCTW rpa>X4aHCKO-MpaBoOBblE€ AOMOBOPbLI
0endaTcAa Ha OCHOBHbIE U rnpeaBapuTeJibHbIE. OcHoBHOM OOroBop HenocpeacTtBeHHo
YCTaHaBJIMBAET lpaBa " o6a3aHHOCTH CTOpPOH, CBA3aHHLIX C NnepemMeLleHnem
MaTepUnaJibHbIX bnar: rlepe,uaqelh nmMmyuwlecTtBa, BbINMNoJIHEHNEM pa60T, OKa3aHuem ycnyr mn

T.AO.

MNpeaBapuTeNbHbIN 4OrOBOP - 3TO COrjlalleHne CTOPOH O 3aKJII0YEHUN OCHOBHOIO
norosopa B byayuiem.

Mopasnswouee 60AbLWNHCTBO OOroBopoB - 3TO OCHOBHbIE OOIOBOPLI, a
npeaBapunTesibHblE AOMOBOPbI BCTPEHAKOTCA HAaMHOIO pexxe.

3aKJIlo4eHne npegBapuTesibHbIX OMrOBOPOB yperyamposaHo cT.429 K. Ha ocHoBaHuun
3TOW CTaTbW MO NpeaBapuUTesIbHOMY OOrOBOPY CTOPOHbLI MPUHMMAIOT Ha cebs
065A3aTenbCTBO 3aKN04YUTb B Byayliem OroBop o nepefaye MMyLLecTBa, BbIMOJHEHNN
paboT nnm okasaHumm ycnyr (3To byaeTt y>xe OCHOBHOW AOroBOpP), Ha YCNOBUSX,
YCTaHOBJIEHHbIX NpegBapuTesibHbIM L4OroBopoM. NpeasBapuTesibHbIM J0OMrOBOP
oopMIfeTCa B TaKOW e (hopmMe, Kak M OCHOBHOW AOroBop, a ec/qiv popMa OCHOBHOIO
00roBopa He corjlacoBaHa, To B NMCbMeHHON hopme. HecobntogeHne npasuia o popme
npeaBapuTesibHOro 4OroBopa BAeYeT ero HUYTOXKHOCTD.

B npenBapuTensHoOM gorosope Heob6xoAMMo yKa3aTb YC/I0BUS, KOTOPbIE AOCTAaTOYHbI
ONs onpeneneHns npegmeTa AOroBopa, a TakXXe Apyrmne CyuecTBEHHbIE YCI0BUS AN
[aHHOro goroeopa. Hanpumep, CTOPOHbI MOTYT 3aKJIl04UTb AOrOBOP, MO KOTOPOMY
cobCTBEHHUK KBapTUpPbl 06513yeTCs ee NMpoAaTb MOKynaTesto, a NoKynaTesib



0643bIBaeTCA KYnnTb 3TOT AOM B HaYasie OTONUTENIbHOIO ce30Ha. B JaHHOM
npenBapuTesSibHbIN 0Or0BOP HEMPEMEHHO A0/KHbI ObliTb BKHOYEHbI YCI0BUS, KOTOPLIE
NO3BOJISIOT ONpenesinTb UMEHHO TOT IOM, KOTOPLIA ByaeT npoaaH NoKynaTesnto, ero
NPOOAXXHYIO LIEHY U CMMCOK JINL, KOTOpPbIE NOC/ie NMPOoAaXKn COXPaHSAT NpPaBo
NoJIb30BaHUA 3TUM OOMOM. B MHOM ciy4yae HacTOSILWLNIA NpeaBapUTeSibHbIN AOroBOpP
OyZeT CYMTATLCA HE3aKJ/IIOYEHHbIM.

Ba)kHOe MeCcTo B NpeaBapuUTeSIbHOM O0roBOpe MMeeT CPOK, B KOTOPbIM CTOPOHbI
064a3yl0TCA 3aKN0YNTb NpeaBapuTesbHbIM A0roBop. Ecnn Takom cpok B
npenBapuTenNbHOM LOrOBOPE Ha YKa3aH, OCHOBHOW A0roBOpP A0/IKEH ObITb 3aKI04EH B
TeyeHue roga C MOMeHTa 3aKJIlYeHNA NpegBapuTenbHOro gorosopa. Ecam n B atn
CPOKN OCHOBHOW O0r0OBOP 3aKJ04YeH He byaeT n HM ogHa CTOPOHa APYroOn CTOPOHE He
caenaeT npeasioXeHnsa 3akai4YnUTb Takon aorosop (ogepTa), NpeaBapuUTebHbIN
[0roBOp NpekpallaeT cBoe AencTBue.

B Tex cny4vasax, Kkorga ogHa M3 CTOPOH, 3aKJIIO4YUBLLNX npen,BapMTeanbn?l 4OroBop, B
npeaesiax CpokoB ero nencTeusa nsberaet 3akJOYNTb OCHOBHOW OOrosop, NPMMeEHATCA
npaswWia, npenycMoTpeHHble 04 3aKnlo4YeHnA ob6a3aTenbHbIX OOroBOpPOB.

EcTecTBEeHHO, 4TO B NMepBylo o4epenb CTOpoHa, HEOH6OCHOBAHHO YKJIOHAIOLWAACA OT
3aKJ/II04EHNS AOroBOpa, A0JI)KHA BO3MECTUTb APYron CTOPOHE MPUYMNHEHHbIE 3TUM
yObITKW.

MpenBapuTesbHbIA AOrOBOP HY>XXHO OT/IMYATbL OT COrflalleHnin 0 HAMEPEHUAX, KOTOpbIE
MMEIOT MECTO Ha MpakKTUKe. B yKa3aHHbIX COr/lalleHUSX 0 HAMEPEHUSIX TOJIbKO
npennonaraeTcs XxeflaHne CTOPOH BCTYNUTb B ByayLiemM B 1Or0BOPHbIE OTHOLLEHUS.

Mpn 3TOM CaMo CorialleHne 0 HaMepPeHUsIX He MOPOoXXKAAeT Kakmx-nmbo npas u
0643aHHOCTEN Y CTOPOH, €C/ZIN B HEM He YCTaHOBJIEHO WHOE.

[Mo3TOMYy, OTKa3 04HOMo M3 Y4aCTHUKOB TAKOro COrJjlalleHnsa 0 HaMepeHMsaxX 3aKJII4UYNTb
Hpeﬂ,yCMOTDEHHbIM TaKnM corJjlaueHmnemMm gorosop, Kaknx-nnbo NMpaBOBbIX nocnencTesun
He HeCeT N MOXET TOJIbKO MNMOBJINATb Ha AEJIOBYHO peENnyTaLlnto OTKa3aBLUerocd Jinua.

3 OpraHu3auunoHHbIe U NyOJZIMYHbIEe AO0roBOPbLI



OpraHun3aLnoHHbIe AOroBOPbI BbICTYMNAT B Ka4ecTBe 0coboi pa3HOBUAHOCTM
rpa>4aHCKO-NPaBOBbIX A0roBopoB. O6YCNOBIEHO 3TO TEM, YTO MeXAy CybbekTamMu
rpa>X4aHCKNX NMPaBOOTHOLUEHUIA, UMELLNX Leflb OPraHN30BaTb 3TN OTHOLUEHUS TaKUM
o6pa3om, 4Tobbl MONYYNTb ONpeaeneHHbIN 3KOHOMUYECKMIA pe3yfibTaT, CKNaAblBalOTCS
onpeaeneHHble cneyndunyeckne cesisn. TakoBbl, K NpUMepy, OTHOLLEHUS,
CKNlaAbIBaOLLIMECSH MeXAY y4YpeamTensaMn npu co3gaHnm pasinyHbiX opraHnusaLunn
-lOPUANYECKNX NNLL, 00r0BOPbI FeHepasibHOro noapsiaa, A0roBopbl 06 opraHM3aunm
nepeBo30K, NpeaBapuTesibHble 4OrOBOPbLI U T.4. PACCMOTPEHHbIE OTHOLLIEHUS HE HOCAT
XapaKTep MMYLLECTBEHHbIX, XOTS MOT'YT COAepP>XaTb MOJIOXKEHNSA O BO3HUKHOBEHUN UX B
6ynyuiem [3,c.47]. Bonee Toro, TaKMMN OTHOLLEHUSAMU PEFYJINPYIOTCS CBA3M,
HanpaBJIeHHbIe Ha OPraHM3aLMi0 NMYLLLECTBEHHbIX OTHOLUEHWUIA, MO3TOMY UX U Ha3bIBalOT
OpraHn3auMoOHHbLIMU NMPABOOTHOLUEHUAMN.

HeobxoanMo 0oTMeTUTb, 4TO B LOPUOMNYECKON NNTepaType AaHHbIA BUA NPaBOOTHOLIEHUS
6e3ycnoBHOro 1 Bceobuiero NnpM3HaHMA He Moay4Yus, oa4HaKo M aKTUBHbIX MPOTUBHUKOB,
OH, Kak npepcTaBnsieTcs, He nmeeT. CnepgoBaTesibHO, UMEKOTCSA BCE OCHOBAaHUSA K TOMY,
4TOObI CpeAn MHOXXECTBa APYruX lopuanveckmx hakToB, Ha OCHOBAHUN KOTOPbIX
BO3HMKAIOT rpa)KgaHCKMEe NPaBOOTHOLIEHUS, BbIAENATb OpraHmM3aLUnoHHbIe
NMPaBOOTHOLLEHWS.

OpraHn3aLnoHHbIE I0roBOPbLI MOJlyYaloT Bce Hosee LMpoKoe pacnpocTpaHeHWEe B CBSA3U
C HEYKJ/IOHHbIM Pa3sBUTUEM U YCIOXKHEHNEM PbIHKOB TOBAPOB 1 YCAYr, MPOU3BOAUMbIX U
NOCTaBJIIEMbIX NpeAnpuHUMaTensMmn, ocobeHHo cybbekTamum, paboTatowmnmMn B chepe
KPYMHOW MPOMbILLIEHHOCTU, B YaCTHOCTU B Chepe 3NeKTPOo3HepreTukun, B obnactu
XKene3HoIopPoXKHOro, TpybonpoBoaHOro, MOPCKOro, BO3A4YLIHOrO U APYrUX BUOOB
TpaHcnopTa.

OCcob6eHHOCTN OTHOLWEHNI B YKa3aHHbIX 06/1aCTAX CKNOHSAOT YY4aCTHMKOB rpa>kaaHCKoOro
obopoTa nepen 3aka4eHMEM OOMOBOPOB MMYLLECTBEHHOINO XapakKTepa NpoBecTun
onpeneneHHble opraHmn3aunoHHbIe MeEPONPUATUSA, HanpaBsieHHble Ha co3faHune
TexHMU4Yeckux ycnosum, obecnevyeHme 6€30nacHOCTU N peLleHne NHbIX BONpocos, 6e3
KOTOPbIX HEBO3MOXXEH HOPMaJibHbIN NMYLLECTBEHHbLIN 0060pOT. OTHOWEHNA B AAHHOM
cJslydae peryampyrTcsa C MOMOLLbI OpraHM3aLMOHHbIX LOrOBOPOB, KOTOpPbLIE Y NX
Yy4aCTHUKOB HENOCPEACTBEHHO He MOPOXXAAT BO3SHUKHOBEHME UMYLLLECTBEHHbIX NPaB U
obsA3aHHOCTEN.

Hanpumep, B chepe aNeKTPosIHEPreTUKN cneymnanmninpoBaHHble CybbekTbl, KOTOpble
y4acCTBYIOT HEMOCPEACTBEHHO B OpraHn3auum nepenadun 31eKTposHeprum
(aAMUHNCTPATOpP TOProBOMN CUCTEMbI, CUCTEMHbIE ONEepPaTopbl, CETEBbIE OPraHM3aunm n
apyruve) 3aknaw4atloT Mmexay cobon ooroBopbl NpUcoeanHEeHUs K CeTU, A0roBOpPbI 06



YCNOBUAX N MOpsAAKe NCMNOJIb30BaHUA 0O6bEKTOB CETEBOro X038MCTBa, 40Mr0OBOpPHLI,
HanpasJIeHHble Ha yperyJnpoBaHne B3anMoLENCTBNN CNCTEMHOIO onepaTtopa u
OopraHmM3aumMn Mo ynpaBJeHUIO dNEKTPNYECKON CceTbio. [laHHble CBA3M NogpobHO
perynmpytotca PegepanbHbiM 3aKOHOM OT 23 MapTa 2003 r. «O6 a3neKTpoaHepreTukes.

B o6nacTu TpaHCcnopTa MMEKT XOXAEeHUEe AucneT4yepckme AoroBopbl, KOTopble
obecne4ymBaloT opraHM3aUNOHHbIE B3aMMOOTHOLLEHNS CTOPOH MO rpy30MnepeBo3KaM.
3akntoYasa nogobHble A4OroBOpLI, pacCMaTpuBaeMblie CybbeKThl MpecnenytoT Luesb
Co34aHNA HeobxoanMbIX YCNOBUI (OpraHmn3aynm) NMyLLECTBEHHbIX OTHOLLEHUI MO
MOCTaBKe 3J/IeKTPO3HEPruun, npenocrtaBseHne ycsyr no rpysonepeso3kam, a 48 3Toro -
onpenennTb YC0BUSA NOAKIOYEHUS K 3N1eKTpoceTn, obecneynTb 6€30MacHOCTb,
opraHm3oBaTb NOoAayvy TpaHcNopTa U T.M.

Opyrum Bnaom opraHn3aumMoHHbIX OOrOBOPOB ABASAIOTCA O0OrOBOPLI, KOTOpbIE
HamnpaB/lIeHbl Ha CO3[4aHNe KOJIEKTUBHbIX 06pa3oBaHuMi. MNpu 3aka04eHnn NogobHbIX
AOrOBOPOB MX CTOPOHbI HE CTaBAT HENOCPEACTBEHHO neped cobon Lenb NoNyYeHns
NMYLLLECTBEHHON Bbiroabl. IX 3agava Ha AaHHOM 3Tane pa3BUTMUA OTHOWeEHN BbupaeT B
cebs COBMECTHYIO AesATesIbHOCTb MO CO34aHMI0 IOPUANYECKOro nua, TO eCTb
MnoAroTOBKE K y4acCTUO B Fpa>KgaHCKOM 060poTe HOBOro y4aCTHUKA Fpa)K4AaHCKOro
rnpaBa - CO34aBaeMoro topmnagnyeckoro anua [8, c.178].

CTOpPOHbI, Y4aCTBYIOLLME B OPraHM3aLMOHHbIX A4OroBOpax, HAaXoAATCA MO OTHOLLUEHUIO
APYr K Apyry B paBHOM MOJIOXKEHWW, BCTYNalOT B AOMOBOPHbIE OTHOLIEHUS A0BPOBOJILHO,
no cobCTBEHHOMY YCMOTPEHUIO CTPOSIT CBOW OTHOLLEHWS, CBOU NMpaBa N 06513aHHOCTN.
CnepoBaTesibHO, HaJIMLLO BCE OCHOBaHUS KBaNMUUMPOBaTh CKJaAblBalOLWMECS MeX Oy
HUMW CBA3UN KaK OTHOLLUEHUSA rPpa)KAaHCKO-NPaBOBOro XxapakTepa, a caM
OpraHn3aLMOHHbIA OOrOBOP pacCMaTpMBaTb B Ka4YeCcTBe IOpUANYEeCcKoro gakTa,
yperyampoBaHHOro HOpMaMm rpa)xaaHCcKoro npaea.

Mo cBoemMy NOPAAKY 3aKJIOYEHUA N POPMUPOBAHUIO COAEPKAaHNA CrieunanbHbIMN
Pa3HOBUAHOCTAMN JOMOBOPOB ABAAKTCA NYOANYHBLIA AOrOBOP U AOr0OBOP
npucoegnHeHus. B cBoen CyLLHOCTN AaHHble LOrOBOPbI OrpaHuymBatoT cobom NnpuHUMN
norosopHom cBobobl, @ TakKXXe HEeCKOJIbKO OTCTYyNnatoT OT 06LLMX MPUHLMMNOB
IOPUONYECKOro paBeHCTBa CyObeKTOB YaCTHOIO NMpaBa, YCTaHOBJIEHHbIX C Lesbio
3aWnNTbl MHTepecoB bonee cabon CTOPOHHI.

My6AnYHBIM NpU3HaEeTCa JOroBop, NoAJsieXXallunin 3aKII0YEHMNI0 KOMMepPYeCKom
opraHmsaumen in NHONBUAYyaJbHbLIM NpeanpuHUMaTesieM B CUJTY XapakKTepa ux
DeATeNIbHOCTU C KaXXAbIM, KTO 06paTuUTCs 3a nosiy4eHneM oTHy>KJaeMblX MU TOBapoOB.,
nponssoanmMbix paboT nnm okasbiBaembix ycnyr (n. 1 cT. 426 MK).



Takum obpa3oMm, pedb NaeT 0 4OroBope, B KOTOPOM B Ka4yeCTBE CTOPOHHbI,
npenocTaBasfowEeEN YCNyry BbiICTynaeT NpodeccnoHasbHbIN NpeanpuHMMaTesb,
3aHMMAOLWKNNCA TaKoN LesATesNIbHOCTbIo, KOTOpas O0JIKHa UM OCYLLEeCTBAATbLCS B
OTHOLWeEeHMKN Ntobbix 0bpaTuBLWIMXCA K HeEMY nuL,. COriacHo 3TOMY, K Yncay nybsanyHbIxX
[0roBOPOB MOXXHO OTHECTU, B HaCTHOCTU, AOrOBOPbI PO3HUYHOW KYMNIN-NPOAAXKN,
3HeprocHab)xeHuns, npokaTta u bbiIToBOro noapsga, 6aHKOBCKOro Bkjaga v T.4.

AHanunsnpys nepevyncsieHHble 4OroBOPbl MOXXHO MPUATKU K BbiBOOY 06 nX cnegyowmnx
obuwnx npm3aHakax:

1) obsA3aTeNbHbIM Y4aCTHNKOM I'Iy6J'II/I'-IHOFO 0OroBopa OOJ1>KHa ObITb KoMMep4ecCKaA
opraHmsauns,

2) noMMeHoBaHHa4 KOMMep4YecCKaa opraHn3saunda 0oJ/1KHa OCyLWeCcTB/ATb AeATeJ/IbHOCTb
no npona>xe ToBapos, BbINMOJIHEHWIO pa60T nJin OKa3aHWKo YCnyr,

3) naHHaA 0eATeNbHOCTb A0JIXKHA NPOM3BOAUTLCSA KOMMEPYEeCKOW opraHm3auven B
OTHOLUEHUN Ka)KO0ro, KTo K Hel 0bpaTnTca (pO3HUYHaa TOProeas, nepeBo3Ka
obLWeCcTBEHHbIM TPAHCMOPTOM, YCJYr SHeprocHabxeHns, CBA3U, TOCTUHUYHOE,
MeaNLUMHCKoe 0bCnyXnBaHue u T.1.);

4) npegMeTOM A0roBopa AOJIKHO ObITb OCYLLECTB/IEHNE KOMMEPYECKOWN OpraHu3aumnen
neATeNbHOCTN, YKa3aHHoM B nn. 2 u 3.

Mpwn oTCyTCTBUN XOTSA Bbl OAHOI0 N3 NepevyncsieHHbIX NPU3HAKOB A0OroBOp He bypeT
ABNATLCA NYONNYHBIM N MOXXeT ObITb PaCCMOTPEH Kak cBOOOAHbLIN Aorosop. Tak, ecnu
LBENHOE NpeanpusaTme 3aKlo4YaeT A0OroBOp C rpa)kAaHMHOM O NOLUMBE O4eXAbl,
KOTOPYIO OCYLLECTBAAET AaHHOE NpeanpuaTme, To 3TOT AOroBOp ABAAETCA NyBANYHbLIM.
Ecnn e wBenHoe npegnpusaTre 3akJ4YaeT A0roBop C APYrum npeanpusTuem o
nponaxke rnocnegHemMy M3aMWHEro weenHoro o6opyaoBaHns, To 3TO - CBO6GOOHbLIN
OOroBOp, TakK Kak ero npeaMeToM He SBNSAEeTCHA AeATeNIbHOCTb KOMMEPYECKON
opraHmM3aLmun rno NoLnBY oAexXXAbl, OCyLLecTBAAeMas B OTHOWEHUN Ntoboro K Hen
obpaTumeLuerocs.

YcnyrogaTenb-npeanpuHuMaTesb, ABNSSCb CTOPOHOW Ny6/IMYHOro 10oroBopa, B NepByto
oyepenb, 0643aH 3aK/OYNTL €ro ¢ JIIobbIM 06PaTUBLLMMCS K HEMY OJ1S 3TOr0 JINLOM U He
BNpaBe KoOMy-11Mb60 oKa3biBaTb NpeAnoyTeHne (ecim nHoe He NPeayCMOTPEHO 3aKOHOM
WU NHBIMW NPABOBbLIMU aKTaMu, HanpuMep, 418 Y4aCTHUKOB BOWHbI, BETEPAHOB Tpyaa,
WHBANMAOB U T.4., APYrMX KaTeropui rpakgax). Npun aTom cam npegnpuHUMaTenb
(ycnyropgaTenb) He BNpaBe 3acCTaBisaTb NOTPebUTENs 3aKI04YNTbL COOTBETCTBY 0L
foroBop. Bo BTopyto o4epenb, LieHa 1 Apyrve yCcioBMs JAaHHOI0 AOroBOpa TakXe



DOJKHbI BbITb 0AMHAKOBbIMKU AN BCexX noTpebuTtenen (3a onpenesneHHbIMN
ncknoveHnammn). Boobasok, ¢ uenbto cobnogeHns aTux ycnosuin gpegepasbHOMy
NnpaBUTENbLCTBY NPenoCcTaB/ieHO NpaBo n3gaBsaTbh ob6a3aTesibHble 415 CTOPOH NMpaBua
3aKJI04EHNS N NCNOSIHEHUS NYBANYHBLIX 4OrOBOPOB (TUMOBLIE AOMOBOPbLI, MOJIOXKEHUS U
T.M.), T.€. onNpenensaTb X coaep>XaHne He3aBUCMMO OT BOJIM CTOPOH [7, c.115].

KpoMe Bcero npo4ero, notpebutens 4yepes cya B COOTBETCTBUN C .3 CT.426 K nmeet
rnpaBo NOHYOUTb NMpefnpuHNMaTeNs K 3aKJII04YeHUI0 TaKoro 4orosopa nam nepenaTb Ha
paccMoTpeHune cyfa pa3Horjacus rno ero oTaesibHbIM MOJIOXKEHUSAM.

Takmum obpa3om, B OTHOLIEHUN BbiI6Opa KOHTpareHTa 1 ycaoBui 4OroBopa Ans
npeanpuHUMaTensa B AaHHbIX C/lyYasix NCKJI0YaeTCsa AencTBme npuHumna ceobonpbl
foroBopa. Takoe Mosio)KeHne 3aKoHa NPU3BaHO CNIY>XUTb OXpPaHe NMHTEePecoB MaCcCOBOrro
noTpebutens, npexae BCero rpa>kgaH, 06bl4HO HAaXO0AALWMXCS MO OTHOLUEHMUIO K
npodgeccmoHasbHbIM NpeanpuHUMaTenamM B ropasao 6onee cnabom nonoxeHun.

MpuBeOeHHbIM LeNiaM Tak>Xe COOTBETCTBYIOT YCJ/IOBUSA A0roBopa npucoeanHeHus.

[OroBOpoOM NMpmncoeamHeHns NpPU3HaeTcsa Orosop, YC/0BUS KOTOPOro onpeneseHsl nLlb
OLHON N3 CTOPOH, Npu4eM Taknm obpasom (B hopmynspe, TUNoBoM BaaHKe NN NHOW
CTaHpapTHOM hopMe), 4TO Apyrasi CTOPOHa IMWEeHa BO3MOXXHOCTW y4aCcTBOBaATb B UX
hOpPMMPOBAHUN N MOXKET UX NPUHATL LWL NyTEM NPUCOEAUHEHNSA K OOMOBOPY B LLE/IOM
(n. 1cT. 428 IK).

BHYTpn LOroBopoB npucoeanHeHNs BblOeNAlT TakK Ha3blBaeMble NPOANKTOBAHHbIE
0OroBopbl, T.e. 3TO TaKne J0oroBopbl, YCJI0BUSA KOTOPbIX YHaCTUYHO NN MOJIHOCTbIO
npenycMaTpuBalTCA B 3aKOHOA4aTeNbCTBe. OnpeneneHHoe 3aKOHOM coZep)XaHue
MPOAVNKTOBAHHbLIX OOrOBOPOB, CHNTAETCSH BKJIHOYEHHBIM B KOHKPETHbIN 40r0BOP
HEe3aBUCUMO OT TOro, CCbIJIAaeTCs /I Ha 3TO CTOPOHa NN HeT. TeM He MeHee, B
aononHeHne K o6a3aTesibHbIM YC/IOBUAM, YCTAHOBJIEHHbLIM 3aKOHOA4ATENbCTBOM, CTOPOHbI
MMEeKT NpaBo B 4YacTU, HE 3aTPOHYTOW 3aKOHOM, MO CBOEMY YCMOTPEHUIO ONnpeanennTb
yC/NIOBUA 3TOro A0rosopa. B kavyecTse npumepa NpoANKTOBAHHOIO AOroBOpPa MOXKHO
MPUBECTU peryanpoBaHmMe OTHOLWIEHUA COLMANIbHOMO HaMa XXMNJ10ro MNOMeLLEeHNd, Tak
Kak MpasutenbctBoM PO yTBEp)XaAeH TMNoBOW J0roBop COoUMasbHOMoO HamnmMa.

Bo MHOrmx cnyvyasax cogep»xaHue gorosopa npucoegnHeHunsa paspabaTtoiBaeT
npeanpuHnMaTesb. B yCnoBUAX pe3koro pasBuTusa Yncia 3akiyaeMbliX CAENOK,
nosiBieHne CTaHOapTHbIX (POPM OOroBOPOB HEN3BEXHO, MOTOMY YTO 3TO 3HAYUTESIbHO
SKOHOMUT BpeEMS U CpefcTBa npeanpuHUMaTens U ero KJIMeHToB. [poTUBOMOI0XKHON
CTOPOHOW NpegnpuHUMaTens BbiCTynaeT 06bl4HO NoTpebunTens, KOTOPbLIA UMeeT



BO3MOXXHOCTb 3aKJIIO4YUTb AAHHbIA KOHKPETHbIA LOr0BOP TOJIbLKO JINLb NYyTEM MOJIHOro "
6e30roBOpPO4HOro NPUCOEaNHEHNA K npeasaraemMbiM yC/10BUSAM. B oTndme ot
«0BbIYHbIX» 0OrOBOPOB B JOroBOopax NpUCoOefNHEHNS 04Ha U3 CTOPOH haKTUYeCKHU
OKa3blBaeTCA JIMWEHHON BO3MOXXHOCTWN onpeenaTb YCI0BUA 3Toro gorosopa. CtopoHe
OCTaeTCs TOJIbKO NPUCOEONHUTBLCA K MPOEKTY [O0roBOpa, KOTOPbIN NpeanaraeTcs en
3KOHOMUYecKn bonee CNIbHOWM CTOPOHOW.

MNepeyuncneHHble 06CTOATENbCTBA U CTANIM MPUYNHOW TOrO, YTO 3aKOHOA4ATeNb NpKn
perysnpoBaHnUM OTHOLWIEHNIN, BO3HMKAIOLWKNUX Mex Ay Y4aCcTHUKaMM OOroBopa
npucoeguHeHns, ycTaHaBAMBaeT AOMNOJIHUTESIbHbIE rapaHTUM B NOJIb3y €/1aboi CTOPOHHI,
BbIHY>XJEHHON NPUCOeANHUTBLCA K JaHHOMY A0roBopy 6e3 BO3MOXXHOCTU NOBAUATbL Ha
ero ycsosusa. Hanpumep, npucoeanHMBLLIENCHA CTOPOHE NpefocTaB/ieHo NpaBo
notpeboBaTb pacTop>XeHnsa gorosopa NMbo ero NUsMeHeHus, Korga 3ToT gorosop: 1)
NNWaeT 3Ty CTOPOHY Tex npas, KOTopblie 00bIYHO NPefoCTaBAATCA MO A4OroBoOpam
Takoro BnAa; 2) NCKJ4aeT Nan orpaHNYMBaeT OTBETCTBEHHOCTb APYrol CTOPOHbLI 3a
HapyLleHne NpefyCMOTPEeHHbIX OroBOPOM 0043aTeNbCTB; 3) COAEPXUT NHble ABHO
obpemMeHuTeNbHble A18 NPUCOeANHUNBLLENCA CTOPOHbI YCJIOBUS, KOTOPbIE OHa, UCXOOS U3
CBOMX PAa3yMHO MOHMMaeMbIX NHTEPEeCOoB, He NpuHsana 6bl Npu HaINYNN Yy Hee
BO3MOXXHOCTU Y4aCTBOBaTb B (pOPMYyIMpOBaHUN yCNOBUIA forosopa (n. 2 ct. 429 MK).

TpeboBaHMs 06 N3MEHEHUN UK PACTOPXKEHUN AOroBOpPa NPUCoeaAnHEeHNs MoryT ObiTb
YyIOBJ/IETBOPEHLI B CyaebHOM nopsiake BHE 3aBUCMMOCTW OT TOro, MPOTUBOPEYUT IN 3TOT
JIOrOBOP 3aKOHY WU MHBIM NPaBoOBbIM akTaM. [laxke ecnn 0oroBop hopMasibHO
COOTBETCTBYET AENCTBYIOLEMY 3aKOHOAATENLCTBY, CY/, BNpaBe PacTOPrHyTb UK
N3MEHUTb ero yCcsIoBUs, Npu YCTAaHOBJIEHUN BbllLEYKa3aHHbIX 06CTOATENbCTB.

3aKJslo4YyeHue

Taknm o06pa3om, B yCJIOBUAX PbIHOYHOMO XO3AMNCTBA OENCTBYIOT pPa3/inyHbIE MO CBOEMY
Ha3HAYeHUIO0 N CoOep>XXaHUI0 Fpa>KgaHCKO-NpaBoBble A0roBopbl. ECim obpaTuTbhCcs K
pa3zneny IV IFK «OTgoenbHble BuAbl 0693aTeNbCTB», TO MOXKHO 3aMEeTUTb, YTO B HEN
3aKpennseTcsa TpaauuMoHHasa onsa rpa4aHCcKoro npaBa kaaccudukaums 4oroBopos,
KOTOpble pa3nn4yatoTcsa Mexay cobor Kak MMHUMYM MO CBOEMY MNPaBOBOMY U
X03ANCTBEHHOMY coaep>xaHuto. Ha nepsoe mecTo B 'K BblABUHYTbI Hanbonee 3Ha4ynMble
N pacrnpocTpaHeHHbIe B NMpakKTUKe OOroBOpbl, TakMe Kak Kyrnaa-rnpogaka u ee sngbl, o
BPEMEHHOM MO0JIb30BaHUN NMYLLLECTBOM - apeHaa, BbINOJIHEHUSA pa3indHbIX paboT un
OKa3aHuga yCsyr - nepeso3Ka, XpaHeHune, noapsan, cTpaxoBaHue, npencraBuTeNbCTBe,
OEHEeXXHbIX onepaunax n T.4.



Takaa Knaccuukauma oorosopos, 3akpensieHHas B [pa)kKgaHCKOM KoAeKce, U
Bblaensaouas 4OroBopbl N0 TuNam, aBnseTcs Hanbonee cyweCTBEHHON ANSA BblOe/eHNS
AO0roBOPOB MO TeM NMPaBoOBbIM 0COHBEHHOCTAM, KOTOpPbIe TPebyloT OTAEIbHOIO NPaBOBOro
perynmposaHus. 3Ty KJacCuukKaymio MOXXHO Npr3HaTb OCHOBHOM, TakK Kak OHa
packpbiBaeT OCHOBHble KayeCcTBa A0OroBOpa KaXk4oro Tura, 4To no3BoJsigeT UM
BblAENATLCHA N HE CMeLWNBaTbCA C MHbIMU TUMaMn 0OroBOPOB.

BMecTe ¢ TeM Hapagy € TpaAUUMOHHON Kiaccudukaumen oroBOPHbIX OTHOLWIEHUI B
rpa>kK4aHCKOM rnpase no Tunam, NpUMeHAeTCa Tak)Xe NOCTpoeHMe 40roBOPOB Mo BUAaM C
y4eToM UX ropuandecknx ocobeHHocTen.

Mpn paccMOTPEHNN BONPOCOB O BUAAX OOrOBOPOB, Mbl pa3fenssn AoroBopbl Ha
BO3Me3aHble n 6e3Bo3Me3Hble, peasibHble U KOHCEHCYaslbHble, BblAesSiIN 4OrOBOPbLI B
NnoJsib3y TPETbEero nMua u NpeaBapuTesbHbIA 4Or0BOP.

XapaKTepucTuka AOroBOpOB MO BMAAM CYLECTBEHHO BJINAET Ha UX COAEPKaHME U
NpaBoOBYlO pernamMeHTaumio. Mbl BUAUM, K NpuMepy, 4To 6e3Bo3Me3aHbIe 40r0BOpPLI B
OT/IMYME OT BO3ME3AHbIX OT/INYAOTCA CPAaBHUTEJIbHOW NPOCTOTON PeryanpoBaHus, u
MeHee CTPOron OTBETCTBEHHOCTbLIO CTOPOHbLI, OKa3biBatoLLlen 6e3Bo3mMe3gHoe
npenocTaBsieHne. BoNbLLINHCTBO )K€ AOroBOPOB BO3ME3AHble, YTO Hanbosee Apko
Bblpa>kaeT CyLHOCTb PbIHOYHOIO XO35NCTBa.

Kak HaM npeactasnseTcs, Hanbonee noapobHoe perynmpoBaHmue NpoxoanT
npenBapuTenbHbIN OrOBOP, KOTOPbLIN MOJsy4YaeT WMNPOKOe pacrnpoCcTpaHeHne B YCIOBUAX
PbIHOYHOIO X035NCTBa. [peaBapUTENbHbLIN OOFOBOP AOCTAaTOYHO yAaobeH B X0358MCTBE,
TakK KaK COOEeP>XUT YCNOBUSA, NO3BONAIOLLME YCTAaHOBUTb NpeaMeT 3aKJ/Il04aeMOro B
6yayLieM 0OCHOBHOIO AOroBOpa, a TakXXe BCe ero CyuwecTBeHHble yCcioBus. B
npenBapuTenbHOM AoroBope 06bIYHO YKa3aH CPOK, B KaKOW 3aKJ1lo4aeTCss OCHOBHOM
[OroBop, a ec/qiv OH B AOroBope He onpefesieH, TO OCHOBHOW AOroBOp OO0/KeH bbITb
3aKJII04€EH MO NCTEYEHUM roda CO AHSA 3aKJII04YEeHNS NnpeaBapuTesIbHOro 40roBopa.

PaccMaTpuBas KnacCUpUKaLNIO FpaXKAaHCKO-MPaBOBbIX 4OrOBOPOB, Mbl MPUXOAUNM K
BbIBOAY O TOM, 4YTO CyLLECTBYeT onpefesieHHas TeEHAEHLUMS Ha pacClUMpeHne Kpyra
OTHOLLUEHWN, peryanpyembix Takumm gorosopamm n gobassieHne B CUCTEMY
3aKOHO4ATEeJIbHO PeryanpyemMbiX OTHOLLIEHUNN OTHOLIEHWS HOBbLIX TMMNOB A0OroBopos. K
YUCNY TAKMX HOBbIX OTHOLUEHUA CMESI0 MOXKHO OTHECTU 1 NMpeanncaHns y4peanTenbHoro
[OroBopa, KOTopbli Hanboniee 4YacTo NCMOIb3YeTCsA MPU CO3AAHNN XO3ANCTBEHHbIX
TOBapULLECTB N 06LLEeCTB BCEX TUMOB.



Ina HEKOTOpPbIX 4OrOBOPOB XapaKTepPHbl BUOOBble 0COBEHHOCTM, MO3BONAOLWME peLwwaTb
OFPOMHbLIN KPYT pa3JInyHbIX BOMPOCOB, CBA3aHHbLIX C MAaCCOBOCTbIO MPABOOTHOLLEHUN
rpa>xgaH B 0671aCTN X03ANCTBEHHbLIX OTHOLIEHUA. K HNUM OTHOCATCS B MEPBYIO 04epenb,
nybnunyHele gorosopsbl (cT.426 MK), n gorosopbl NnpucoegnHeHnsa (ct.428 NK). Takumum
aorosopamm MoryT 6bITb AOroBopbl JIOObLIX TUMNOB, €C/IN OHW NMoAnajatoT NMo4 NPU3HaKMK,
YCTaHOBJIEHHbIE NMEePEYNCSIEHHbLIMN CTaTbSAMN.

My6NMYHbIA IOrOBOP XapakKTepusyeTcs TeM, YTO OH OCYLLECTBJISETCSA B OTHOLLUEHUN
Ka)x[oro, KTo obpallaeTcs K CTOPOHE Takoro gorosopa, obs3aTenbHO
npencTaBasiollero cobon KOMMeEpPYECKy0 opraHu3aumo. B kayecTse npumMepa Takoro
JIOrOBOPa MOXXHO MPMBECTU PO3HUYHYIO KYMJIO-MPOoAaXky, SHEProcHabXeHne 1 gpyrue.

OcobeHHOCTN goroBopa NpMcoeanHeEHMa COCTOAT B 0CcoboM cnocobe ero 3aktoyeHuns.
OfOHa 13 CTOPOH npeanaraeT gpyron CTOpoHe nepeyeHb OOroBOPHbLIX YCI0OBUN, KOTOpPbIE
3Ta Apyras CTOPOHa MOXXET MPUHATb NN OTKJIOHUTD.

B LenioM BCce rpa)kaaHCKo-NpaBoBble A0roBOPbI HarnpaBeHbl Ha yrnopsgoyYeHune
OTHOLUEHUI MEXAY rpa)kaaHaMun B cepe rpakgaHckoro obopoTa.

Fnoccapun
No
MoHATHMe OnpepeneHne
n/n
CornaweHnsa gByx Nan HeCKoNbKNx nuy, 06 ycTaHOBAEHUN,
1 [dorosop N3MEHEHUN NN NPEKPALLEHNN FPaXKAaHCKNX MPaB n
oba3aHHOCTeNn
5 KoHceHCcyaibHbIN [Ona 3aKno4YeHns gorosopa AOCTAaTOYHO CorsialeHus no
AOroBop BCEM CYLLECTBEHHbLIM YC/IOBUAM

[na 3aKo4eHne 0oroBopa, KpomMe corialleHus CTOPOH,

3 PeasnbHbIX OO0roBop
HeobxogunMa elle 1 Nepegadva npeameTa AOrosopa

OAHOCTOPOHHUMA Y 04HON CTOPOHbI TOJIbKO Npaga, a y ApYyron TOJIbKO
AOroBop 06a3aHHOCTH



O BYCTOPOHHUM

5
Aorosop

6 Bo3Me3aHbIN
A,orosop

7 Be3Bo3Me3aHbIN
Aorosop

8 Jorosop B NoJsib3y
TPpeTbMUX L,

9 NMpepBapuTesibHbIN

[OroBop

10 My6nuyHbIN porosop

Jorosop
npucoeauHeHus

11

Kaxkgaa cTopoHa obnagaeT v npaBamu, U 0693aHHOCTAMMN

CTopoHa nonyydaeT njaTy Uin nHoe BCTpevHoe
npepnocTtaBJieHNe 3a UCrNoJiIHeEHNE CBOUX oba3aHHOCTEN

OpnHa cTopoHa o0b6sa3yeTca NpeaocTaBmUTb 4TO-N1Mbo gpyron
CTopoHe 6e3 nony4yeHmsa oT Hee naaTbl AN NHOMO
BCTPEYHOro npenocrtaBjieHNs

NoKHUK 06513aH NPOM3BECTU UCMOSIHEHNE He KpeauTopy, a
TpeTbeMy NnLYy, UMetoLLeMY NpaBo TpeboBaTbk OT AOJIKHMKA
NncnonHeHns obsisaTenbCTBa B CBOKO MOJb3y

CTOpOHbI 0653y0TCS 3aK/04YNTb B OyAyLleM OroBop Ha
YCNOBUSAX, MPeayCMOTPEHHbIX NPeABapPUTEsbHbIM
JIOrOBOPOM

[oroBop, ycTaHaBAnBatoWmnn 06493aHHOCTN KOMMEPYECKOWN
opraHu3aumm no npoaake ToBapoB, BbIMOJHEHUIO paboT
NN OKa3aHUIO YCIyr, KOTOPbIE Takasa opraHm3aums rno
XapaKTepy CBOe AeATEeNIbHOCTU AOJIKHA OCYLeCTBAATh B
OTHOLLUEHNWN KaXXA0ro, KTo K Hen obpaTtuTcs

JloroBopbIl, YCNI0OBUSI KOTOPbLIX onpeaesieHbl 04HOM U3 CTOPOH
B hopMySisipax UM UHbIX CTaHOAPTHbLIX hOpMax 1 MOryT
6bITb MPUHATHI 4PYrON CTOPOHOWN NyTEM NPUCOeNHEHMNS K
npeano>XeHHOMY O0roBOpY B LLEJIOM

CnucoK McnoJsib30BaHHbIX UCTOYHUKOB
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CNUCOK COKpaLLEeHUMN



P® - Poccnmnckasa depgepaumns

M - MockBa

K - F'pa>kgaHCKnM Koaekc

MK - MNpa>xgaHCKUM npoueccyanbHbI KOOEKC

BHA - brosiieTeHb HOPMaATUBHbLIX aKTOB MUHUCTepPCTB 1 BegoMcTB CCCP, bionneTeHb
HOPMATUBHbLIX aKTOB MNHNCTEePCTB 1 BeaOoMCTB PO, biosineTeHb HOPMATUBHbLIX aKTOB
henepanbHbIX OPraHOB UCMOJIHUTESIbHOW B1IaCTn

C3 P® - CobpaHue 3akoHoOaTeNnbCTBa PO
MPOT - MMHMMaNbHLIA pa3Mep onJsaThl Tpyaa
. -ron

Ogumu. TEKCT - ohpMUMaNbHBLIA TEKCT

pen. - pefakums

c6. - cbopHUK

rp-H - rpa>x4aHunH

nT.4.- N Tak ganee

n T.N. - n TOMy nogobHoe

CT. - CTaTb4d

NMpuno>xeHusn

Mage nojfpund or type unknown

Mage noffpund or type unknown




